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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA  

INDIANAPOLIS DIVISION 
 

E.D., a minor, b/n/f MICHAEL 
DUELL as parent and next friend of 
E.D., LISA DUELL as parent and 
next friend of E.D. and 
NOBLESVILLE STUDENTSF FOR 
LIFE, 
 
  Plaintiffs, 
 
 vs. 
 
NOBLESVILLE SCHOOL 
DISTRICT, NOBLESVILLE HIGH 
SCHOOL, SUPERINTENDENT 
BETH NIEDERMEYER, CRAIG 
MCCAFFREY, JANAE MOBLEY, 
DANIEL SWAFFORD, JEREMY 
LUNA, ALEXANDRA SNIDER 
PASKO, ALISON ROOTES, 
ALLISON SCHWINGENDORF-
HALEY, ELIZABETH KIZER, 
EMILY PATTERSON-JACKSON, 
GRACE TUESCA, and STEPHANIE 
EADS, 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 
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CASE NO. 1:21-cv-03075-SEB-MPB 

 

BRIEF OF AMICI CURIAE INDIANA FAMILY INSTITUTE 
AND STUDENTS FOR LIFE OF AMERCIA IN SUPPORT 
OF PLAINTIFFS’ RESPONSE TO DEFEDANTS’ MOTION 

TO DISMISS 
 

Amici Curiae, Indiana Family Institute and Students for Life of America, by 

counsel, respectfully submits its Brief in Support of Plaintiffs’ Response to 

Defendants’ Motion to Dismiss and would show the Court as follows: 
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1. Interest of Amici Curiae  

The Indiana Family Institute (“IFI”) opened its doors in 1990 as a non-

partisan public education and research organization recognized by the Internal 

Revenue Service as a 501 (c)(3) nonprofit group. IFI consists of professional staff; a 

Board of Directors consisting of state, business, and community leaders; and 

numerous volunteers. IFI works in association with forty other Family Policy 

Councils across the nation as well as Focus on the Family, the Family Research 

Council, and Alliance Defending Freedom, but the vast majority of its work and 

effort centers on public policy, research, and education regarding the health and 

well-being of all Hoosier families. IFI believes firmly that the family is the key 

institution of society, and that the overall health of any city, state, region, or nation 

is largely determined by the health of this bedrock institution. As such, IFI is 

committed to strengthening and improving the marriages and families of all 

Hoosiers and seek to partner with other organizations, groups and individuals who 

share that same great mission. 

IFI is uniquely harmed in that it is an organization that promotes the 

institution of traditional marriage and family. Throughout the past half century, 

the institutionalization of abortion and abortion practices have torn the family unit 

apart and has led to a decline in the traditional family structure. IFI believes that 

life in the womb is God-ordained, and every fetus, no matter the stage of 

development, is a created in the image of God and precious. As many Americans 

begin to awaken to the horrors of abortion, IFI believes that students and student-
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led organization should have equal opportunities to advocate for the abolition of 

abortion and promotion of the family.  

Students for Life of America (“SFLA”) is the nation’s largest pro-life youth 

organization that uniquely represents the generation most targeted for abortion. 

SFLA, a 501(c)(3) charity, exists to recruit, train, and mobilize the Pro-Life 

Generation to abolish abortion and provide policy, legal, and community support for 

women and their children, born and preborn. Headquartered in Fredericksburg, 

VA, SFLA has more than 1,250 student groups with thousands of members on 

middle, high school, college, university, medical, and law school campuses in all 50 

states, with nearly 100 groups in Texas. The organization was founded in 1977 as a 

student-run organization, and in 2005 was launched as a full-time operation that 

now has a nationwide network of staff and volunteers, including more than 127,000 

pro-life advocates trained by SFLA.  

SFLA and its members are uniquely harmed as the generation most targeted 

for abortion. A legal prejudice in favor of abortion prevents women from having 

access to all the information about how abortion harms women and preborn 

children and what services and support can be made available to them. SFLA thus 

works to overcome the bias in favor of abortion in critical social institutions, 

including the courts. As an organization made up primarily of women, many who 

are working mothers, the mission to build up each generation of women to succeed 

at home and at work is undermined by misogynist presuppositions—including 

statements in court findings—that abortion contributes to women’s prosperity. 
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Here, Noblesville High School and its administration seek to chill speech by E.D. 

and Noblesville Students for Life (“NSFL”). SFLA, its message, and its purpose is 

aligned with E.D. and NSFL. SFLA also produces materials—such as the flyers 

involved in this matter—that SFLA makes available for student organizations like 

NSFL.  Thus, where Noblesville High School and its administrators seek to shut 

down or denigrate NSFL, said harm extends to SFLA.  

2. Legal Standard – Federal Rules of Civil Procedure 12(b)(6) 

With respect to a plaintiff’s complaint, the Federal Rules of Civil Procedure 

merely requires “a short and plain statement of the claim showing that the pleader 

is entitled to relief.” Fed. R. Civ. P. 8(a)(2).  Such a claim “must contain allegations 

that plausibly suggest that the plaintiff has a right to relief, raising that possibility 

above a speculative level.” Kubiak v. City of Chicago, 810 F.3d 476, 480 (7th Cir. 

2016) (internal quotation omitted). A motion to dismiss under Fed. R. Civ. P. 

12(b)(6) will be granted where the complaint “fail[s] to state a claim upon which 

relief can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss, a 

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim 

to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw 

the reasonable inference that the defendant is liable for the misconduct alleged.” Id. 

However, “recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice” Id. A court must “construe the complaint in 
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the light most favorable to the plaintiff, accept all well-pleaded facts as true, and 

draw reasonable inferences in plaintiff’s favor.” Taha v. Int’l Brotherhood of 

Teamsters, Local 781, 947 F.3d 464, 469 (7th Cir. 2020) (quoting Yeftich v. 

Navistart, Inc., 722 F.3d 911, 915 (7th Cir. 2013)).  

3. Plaintiffs Pled Sufficient Facts in their First Amendment 
Claims to Survive a Motion to Dismiss  

Plaintiffs allege sufficient facts to show that Noblesville High School’s 

(“NHS”) unjustified revocation of E.D.’s Noblesville Students for Life (“NSFL”) club 

violated E.D.’s First Amendment right to freedom of speech and freedom of 

association. 

3.1. Plaintiffs’ Amended Complaint states a claim for the 
violation of E.D.’s Freedom of Speech 

It is well settled that “[t]he government violates the Free Speech Clause of 

the First Amendment when it excludes a speaker from a speech forum the speaker 

is entitled to enter. Christian Legal Soc'y v. Walker, 453 F.3d 853, 865 (7th Cir. 

2006) (citing Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 829-

30 (1995)). “The standards [a court] appl[ies] to determine whether a State has 

unconstitutionally excluded a private speaker from use of a public forum depend on 

the nature of the forum.” Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106 

(2001) (citing Perry Ed. Assn. v. Perry Local Educators' Assn., 460 U.S. 37, 44, 74 L. 

Ed. 2d 794, 103 S. Ct. 948 (1983)). With respect to an open public forum, a state’s 

restriction on speech is subject to strict scrutiny. Walker, 453 F.3d at 865. 

Conversely, where “the State establishes a limited public forum, the State is not 
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required to and does not allow persons to engage in every type of speech . . . [and] 

may be justified ‘in reserving [its forum] for certain groups or for the discussion of 

certain topics.’” Good News Club, 533 U.S. at 106 (quoting Rosenberger, 515 U.S. at 

829). However, any “restriction must not discriminate against speech on the basis of 

viewpoint and the restriction must be ‘reasonable in light of the purpose served by 

the forum.’” Id. (quoting Cornelius v. NAACP Legal Defense & Ed. Fund, Inc., 473 

U.S. 788, 806 (1985)). 

 With respect to a limited public forum, “the test for viewpoint discrimination 

is whether—within the relevant subject category—the government has singled out a 

subset of messages for disfavor based on the views expressed.” Matal v. Tam, 137 S. 

Ct. 1744, 1766 (2017). For, “the danger of viewpoint discrimination is that the 

government is attempting to remove certain ideas or perspectives from a broader 

debate. That danger is all the greater if the ideas or perspectives are ones a 

particular audience might thing offensive, at least at first hearing.” Id. at 1767. 

“Once [the State] has opened a limited forum, however, the State must respect the 

lawful boundaries it has itself set.” Rosenberger, 515 U.S. at 829; See also Elena 

Kagan, The Changing Face of First Amendment Neutrality: R.A.V. v. St. Paul, Rust 

v. Sullivan and the Problem of Content-Based Underinclusion, 1992 Sup. Ct. Rev. 

29, 43 (1996) (“The government may not use its broad discretion over the property it 

owns to advantage some viewpoints at the expense of others . . . .”).  
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 Here, Plaintiffs’ Amended Complaint establishes that NHS’s actions resulted 

in viewpoint discrimination of E.D. and her club. First, NHS and its administrators 

did not have clear written standards or policies with respect to the creation, 

acceptance, and revocation of student organization and flyers posted by student 

organizations. (Amend. Compl. ¶¶ 123, 125, 247). The lack of clear policies or 

standards afforded NHS administrators broad discretion in determining whether to 

accept and/or revoke a student organization and whether to approve or reject 

student organization flyers. Such unbridled discretion is shown through the 

administration’s rationale in rejecting E.D. proposed flyers and ultimately revoking 

the NSFL club. In her email dated September 1, 2021, Assistant Principal Mobley 

stated that the flyers do not need to contain pictures, but merely display the 

meeting location, date, and time. (Am. Compl. Ex. E) See Figure 1 below. 

Mobley – September 1, 2021 Email to E.D. 

Mobley cited no policy, standard, or other rationale in her email to E.D., nor did she 

explicitly state that E.D.’s flyer may not contain pictures or photograph, only that 

the flyer did not need pictures. With respect to the flyers, Mobley’s expectations for 

E.D.’s club were inconsistent with the expectations for other student organizations. 

Mobley mentioned the Young Republican’s Club flyers, which did not contain 
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photographs, but she failed to mention that other student organizations that posted 

flyers containing photographs and pictures. (See Am. Compl. Exhibits H-L).  

 Likewise, Principal Craig McCaffrey provided inconsistent rationale on the 

revocation of E.D.’s club and rejection of her flyers in his email to E.D.’s mother sent 

on September 3, 2021. (Am. Compl. Exhibit E). In the September 3 email, 

McCaffrey Mobley told E.D. that “the poster was not appropriate for school due to 

the content . . . [and] was told what was appropriate to have on an advertising 

poster.” (Id.). McCaffrey went on, “[a] poster cannot contain any content that is 

political or that could disrupt the school environment. Club adverting posters only 

state the name of the club and the details of the meeting time and location.” (Id.). 

As shown above, E.D. was not expressly told by Mobley that her flyer was not 

appropriate due to its content. Further, McCaffrey’s email is inconsistent with 

itself. Was E.D.’s poster rejected because it had pictures or was it rejected because it 

contained political content? Even further, McCaffrey’s email appears to be the first 

time E.D. learned that NHS did not allow flyers with political content, 

demonstrating the school administration’s broad discretion in the absence of clear 

written policies. Again, however, the rules stated in McCaffrey’s email were not 

applied consistently. Other student organizations posted flyers with photographs 

and pictures, some of which were overtly political. The Fellowship of Christian 

Athletes club posted a flyer containing photograph of a cross, which is the 

quintessential symbol of Christianity. (Am. Compl. Exhibit L). Are not Christian 

symbols, especially in public schools, political content? The Black Student Union 
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Group was permitted to paint a mural containing a host of political content. (Am. 

Compl. Exhibit G). First, one can plainly see that the raised hands symbolize racial 

equality at NHS, in Indiana, and in the United States. One of the hands is black, 

one of the hands is white, one of the hands is gold (NHS school color), and two of the 

hands are painted to depict the flags of Indiana and the United States. A mural 

advocating for racial equality is overtly political. Second, raised fist in the center of 

the mural symbolizes racial equality. The raised fist has become a common symbol 

of the Black Lives Matter (“BLM”) organization and movement.1 Defendants argue 

that the raised fists depicted in the mural are nothing more than American Sign 

Language. However, is it not possible for a sign or symbol to have more than one 

meaning? Moreover, is not the mark of superior artistic expression the ability to 

communicate multiple meaning in a single object? It may be that the raised hands 

spell “human” in American Sign Language; however, the hand in the center of the 

mural—the hand in which the eyes are immediately drawn—is nearly identical to 

the BLM raised fist. Viewed in the light most favorable to the Plaintiffs, the Court 

can infer that the raised hands, particularly the raised fist in the center of the 

mural, go beyond American Sign Language and connote a deeper, political meaning. 

Third, the background of the mural and the message “WE ARE ALL HUMAN.” 

depicts the colors of a rainbow. The rainbow flag is a common and well-known 

 
1 https://www.rd.com/article/history-behind-the-clenched-first-and-the-symbol-for-
black-power/ (“In 2020, the clenched fist (also referred to as the black fist) was tied 
to the Black Lives Matter (BLM) movement as an emblem of power, pride, and 
perseverance . . . .”).  
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symbol of the LGBTQ community and LGBTQ pride.2 Today, one is hard-pressed to 

look at a painting depicting a rainbow and not associate the painting with LGBTQ 

pride. Thus, the background and letters of the mural are overtly political. Finally, 

the “equal signs” (=) under the first and last raised hands are symbols of the 

LGBTQ community. Since the mid-1990s, the equal sign has been the official logo of 

the Human Rights Campaign, a LGBTQ rights organization.3 The equal signs on 

the mural convey an overtly political message. There is little question that the 

Black Student Union Group mural contains political content. To allow the 

Fellowship of Christian Athletes flyer and the Black Student Union Group mural 

but disallow E.D.’s NSFL flyers, which contained student holding signs stating, “I 

am the pro-life generation” and “defund planned parenthood,” is patent viewpoint 

discrimination and a violation of E.D.’s Free Speech rights. 

 Defendants argue that the revocation of E.D.’s club was due to the perceived 

involvement of E.D.’s mother, not the nature of the club and contents of the flyers. 

In McCaffrey’s September 3, 2021 email, McCaffrey states, “Please understand that 

student interest clubs are 100% student-driven and can have no involvement from 

any adult . . . . At this point, I am not confident that this club is a student-driven 

club and therefore am removing the club’s approval to meet in school.” (Am. Compl. 

 
2 https://www.glbthistory.org/rainbow-flag (“This iconic symbol and its evolution 
have become an intrinsic part of the LGBTQ identify, culture, politics and society.”) 
3 https://www.hrc.org/about/logo (“The Human Rights Campaign log is one of the 
most recognizable symbols of the lesbian, gay, bisexual, transgender, and queer 
community. It has become synonymous with the fight for equal rights for LGBTQ+ 
Americans.”) 
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Exhibit F). However, aside from E.D.’s mother’s attendance at meetings with male 

administrators, there was absolutely no indication that the club was driven by 

E.D.’s mother. McCaffrey writes, “When your daughter scheduled a meeting with 

me to talk about the club it was unusual and orthodox [sic] for a parent to be 

present. We continued the meeting because [E.D.] did all of the talking and did a 

good job of representing what she wanted to do.” (Id.). E.D. and her family had a 

policy about E.D. meeting alone with male adults. (Am. Compl. ¶¶145, 208). Said 

family policy was consistently applied. E.D.’s mother was at every meeting in which 

E.D. meet with an adult male administrator. According to the Amended Compliant, 

E.D.’s mother had no part in the formation, organization, or facilitation of NSFL. 

(Am. Compl. ¶¶ 144-150). Thus, McCaffrey’s belief that the club was not student-

driven should not have been based on the mere fact that E.D.’s mother was present 

at the meetings. Moreover, if he was convinced that it was not student-driven, why 

did he provide E.D. with an opportunity to reapply for the spring semester? Indeed, 

it appears that McCaffrey’s rationale was pretextual and based upon the 

controversial nature of the club.  

 A pretext is “a dishonest explanation, a lie rather than an oddity or an error. 

Everroad v. Scott Truck Sys., 604 F.3d 471, 479 (7th Cir. 2010). “Showing pretext 
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requires proof that the defendant’s explanation is unworthy of credence.” Filar v. 

Bd. of Educ., 526 F.3d 1054, 1063 (7th Cir. 2008). The Amended Complaint alleges 

that during the September 3, 2021, meeting with Luna concerning the call-out dates 

and proposed flyers, Luna stated that the school was “already walking on eggshells” 

and stated that the “Defund Planned Parenthood” language on the flyer was 

problematic. Further, at no point did Luna confirm the club’s initial meeting even 

after multiple individuals reached out to Luna for confirmation. (Am. Compl. 

Exhibit E). The issue with the call-out dates preceded the issue with the flyers or 

E.D.’s mother alleged involvement in NSFL.  See Figure 2 below:  

 Email from E.D. to advisor Brian McCauley regarding confirmation of call-out date. 

E.D presented a problem to the administration in that her club was not aligned 

with the administration’s political agenda, which was already “walking on 

eggshells.” (Am. Compl. ¶¶ 277, 281-284). Moreover, when E.D.’s proposed flyers 

were rejected without a clear reason and inconsistent with actions taken against 

other student organizations, E.D. questioned the administration’s rationale on 

rejecting her flyers; specifically, in a September 3, 2021 meeting with Luna. (Am. 

Compl. ¶¶ 118-123). Shortly after the meeting with Luna, McCaffrey informed 

E.D.’s mother that NSFL had been revoked. (Am. Compl. ¶¶ 127-129).   

 Plaintiffs have alleged sufficient facts to support an action for violation of 

E.D.’s freedom of speech under the First Amendment. Therefore, Count II should 

not be dismissed. 
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3.2. Plaintiffs’ Amended Complaint states a claim for the 
violation of E.D.’s Right of Association 

“Implicit in the First Amendment freedoms of speech, assembly, and petition 

is the freedom to gather together to express ideas—the freedom to associate.” 

Walker, 453 F.3d at 861 (citing Rumsfeld v. Forum for Academic & Institutional 

Rights, Inc. 126 S. Ct. 1297, 1311-12 (2006). “The freedom to associate assures that 

the majority (or a powerful or vocal minority) cannot force its view on groups that 

choose to express unpopular ideas.” Id. (citing Boy Scouts of Am. v. Dale, 530 U.S. 

640, 647-48 (2000)). “Government action may impermissibly burden the freedom to 

associate . . . [by] ‘impos[ing] penalties or withold[ing] [sic] benefits from individuals 

because of their membership in a disfavored group.” Id. (citing Roberts v. United 

States Jaycees, 468 U.S. 609, 623 (1984)). “Implicit in the right to engage in 

activities protected by the First Amendment [is] a corresponding right to associate 

with others in pursuit of a wide variety of political, social, economic, education, 

religious, and cultural ends.” Roberts 468 U.S. at 622. Thus, the First Amendment 

freedom of speech and freedom of expressive-association are closely linked and, in 

the context of a limited public forum, should be analyzed similarly. Christian Legal 

Soc'y Chapter of the Univ. of Cal. v. Martinez, 561 U.S. 661, 680-682 (2010).   

For the reasons stated in Section 3.1 above, the Amendment Complaint 

sufficiently alleges that E.D. and NSFL were deprived of their expressive-

association rights when NHS and its administrators unjustifiably, unreasonably, 

and discriminatively revoked the revoked E.D.’s club and did not allow her to post 

the NSFL flyers. E.D. followed the administrations directives for creating NSFL. 
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(Am. Compl. ¶¶ 96-99). Although McCaffrey stated that he was not confident the 

NSFL was student-driven (Am. Compl. Exhibit F), the Amended Complaint states 

that E.D.’s mother was not involved in the formation, organization, or facilitation of 

NSFL. (Am. Compl. ¶¶ 142-151). E.D.’s club was only revoked after E.D. challenged 

the administration on its rational for not allowing her to post flyers with 

photographs. (Am. Compl. ¶ 130). Given McCaffrey’s admission that E.D. “did a 

good job of representing what she wanted to do” as it related to NSFL and Luna’s 

admission that the school was “walking on eggshells” over issues of political 

turmoil, one can safely infer that E.D.’s club was actually revoked because the 

administration did not want the political consequences (whether imagined or real) 

that E.D.’s club might create. (Am. Compl. ¶¶ 278-279; Exhibit F). Thus, NHS and 

its administrators discriminated against E.D. and NSFL for its viewpoints.     

Plaintiffs have alleged sufficient facts to support an action for violation of 

E.D.’s freedom of expressive-association under the First Amendment. Therefore, 

Count I should not be dismissed. 

4. Conclusion  

For all the reasons stated above, Amici Curiae urges this Court to deny 

Defendants’ Motion to Dismiss as to Counts I and II.   

Respectfully submitted, 
        

/s/ Zechariah D. Yoder  
      Zechariah D. Yoder, Atty. No. 36205-12 
      ADLER ATTORNEYS  

Historic Adler Building 
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