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QUESTIONS PRESENTED 

 

1. Whether this Court has jurisdiction over this matter 

Amici answer: no.  

2. Whether the Judge should be removed. 

Amici answer: yes.  

3. Whether abortion is necessary to protect the rights of pregnant and parenting students 

rights. 

Amici answer: no. 

4. In the event that the presiding judge does not recuse herself or refuses to dismiss this case 

for lack of jurisdiction, whether a briefing schedule should be set so that Amici Students 

for Life of American may intervene as plaintiffs and file appropriate motions 

Amici answer: yes. 
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STATEMENT OF INTEREST 

Students for Life of America (“SFLA”) is the nation’s largest pro-life youth organization 

that uniquely represents the generation most targeted for abortion. SFLA, a 501(c)(3) charity, 

exists to recruit, train, and mobilize the Pro-Life Generation to abolish abortion and provide policy, 

legal, and community support for women and their children, born and preborn. Headquartered in 

Fredericksburg, VA, SFLA has more than 1,250 student groups with thousands of members on 

middle, high school, college, university, legal, and law school campuses in all 50 states, with nearly 

100 groups in Texas alone. The organization was founded in 1977 as a student-run organization, 

and in 2005 was launched as a full-time operation that now has a nation-wide network of staff and 

volunteers, including more than 127,000 pro-life advocates trained by SFLA.  

SFLA and its members are uniquely harmed as the generation most targeted for abortion. 

A legal prejudice in favor of abortion prevents women from having access to all the information 

about how abortion harms women and preborn children and what services and support can be made 

available to them. SFLA thus works to overcome the bias in favor of abortion in critical social 

institutions, including the courts. As an organization made up primarily of women, many who are 

working mothers, the mission to build up each generation of women to succeed at home and at 

work is undermined by misogynist presuppositions—including statements in court findings—that 

abortion contributes to women’s prosperity.  
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Here, Planned Parenthood and its abortionists seek to push a narrative that in order for a 

pregnant woman to be successful in life, including going to school and getting an education, she 

needs to have an abortion. SFLA has launched an initiative called “Standing With You” to show 

pregnant and parenting students that they are not alone, help them create a support system, and 

teach them that they do have rights.  

INTRODUCTION 

 Amici SFLA urge this court to immediately dismiss this action for lack of jurisdiction. If 

this case is to proceed, Amici SFLA requests that Judge Elizabeth Gleicher presiding over this 

case recuse herself. If neither of those things happen, Amici SFLA requests to intervene and 

advocate for the pregnant and parenting women that they represent.  

On April 7, 2022 Governor Gretchen Whitmer filed a lawsuit in Oakland County Circuit 

Court, Whitmer v. Linderman, Case No. 2022-1934498-CZ, to invalidate MCL 750.14. hereafter 

referred to as the “Criminal Abortion Ban,” a law that has been on the books in Michigan since 

1931. This law states that “[a]ny person who shall willfully administer to any pregnant women any 

medicine, drug, substance or things whatever, or shall employ any instrument or other means 

whatever, with intent thereby to procure the miscarriage or any such woman, unless the same shall 

have been necessary to preserve the life of such woman, shall be guilty of a felony, and in case the 

death of such pregnant woman be thereby produced, the offense shall be deemed manslaughter.” 

MCL 750.14. After the filing of the case, the Governor sent an Executive Message requesting that 

the Michigan Supreme Court authorize the circuit court to certify the questions that the case 

presents.  

 Thereafter, on April 7, 2022, Planned Parenthood filed the present lawsuit in this Court 

against Attorney General Dana Nessel seeking the same relief as the Governor. Shortly thereafter, 
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Attorney General Nessel issued a statement declaring that she would not defend MCL 750.14 

unless a court orders her to do so. David Boucher, Nessel cites own abortion, says AG’s office 

won’t defend Michigan in lawsuit, Detroit Free Press, (Apr. 8, 2022), 

https://www.freep.com/story/news/politics/2022/04/07/michigan-abortion-nessel-

lawsuit/9498411002/. These lawsuits are not brought to defend human rights, but to serve the 

politicians bringing the suits.  

 Governor Whitmer and Attorney General Nessel are both up for re-election in November 

of 2022. This election will serve as a referendum after their first term in office was full of repeated 

scandals. At the same time, just weeks before both Governor Whitmer and Attorney General 

Nessel are facing election, the United States Supreme Court is set to make a pivotal ruling on the 

case Dobbs v. Jackson, 141 S.Ct. 2619 (Mem.) (2021) that could have major implications for 

abortion. They are now both attempting to save face, and distract from their personal scandals, to 

be the ones that “saved” abortion in Michigan.  

 Michigan, with its Criminal Abortion Ban, is just one of nine states that had a law banning 

abortion before the United States Supreme Court decision of Roe v. Wade, 93 S. Ct. 705 (1973). 

Laws like the Criminal Abortion Ban are often called “Pre-Roe Laws” in other states. Michigan’s 

Pre-Roe Law, the Criminal Abortion Ban, is arguably the strongest in the nation, as it would 

immediately ban all abortions in Michigan if Roe is reversed. However, the Michigan Courts have 

already held that there is no right to abortion guaranteed in the Michigan Constitution. Mahaffrey 

v. Attorney General, 222 Mich. App. 325 (1997).  

 Michigan has enforced the Criminal Abortion Ban since Roe was decided. In fact, it has 

been used when charging criminals. See People v. Williams, 2019 WL 1411043 (Mich. Ct. App. 

March 29, 2019) (defendant was convicted of criminal abortion under MCL 750.14, and was 
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appealing such conviction); People v. Higuera, 244 Mich. App 429 (2001) (holding that the charge 

brough under MCL 740.15 was to be reinstated). This law can also be applied to charge a person 

with double homicide if a pregnant woman is murdered. Plaintiffs argue that this law is old and 

outdated. That argument falls on its face because the Criminal Abortion Ban is still being used to 

prosecute people who violate this statute. 

ARGUMENT 

I. Abortion Has Never Been a Right in Michigan. 

 The state of Michigan has never recognized a right to abortion. In fact, abortion has been 

criminalized in one way or another in Michigan since its founding as a state in 1837. At common 

law, the induced abortion of a quickened fetus was considered a crime. A quickened fetus is an 

older term that describes when the mother is able to feel the preborn child move in her womb; this 

generally takes place about halfway through a pregnancy. Then in 1846, the Michigan Legislature 

codified laws that banned abortion and set criminal penalties. See People v. Nixon, 42 Mich. App. 

332, 335 (1972) (providing a legal history on Michigan abortion laws). These laws were the 

precursor to the Criminal Abortion Ban that is in place today.  

Since Roe was decided, Michigan Courts have declined to recognize an independent right 

to abortion under the Michigan Constitution. The first case to address abortion in Michigan, 

decided shortly after Roe, was People v. Bricker, 389 Mich. 524, 527 (1973). Bricker held that the 

federal right to abortion created in Roe extends to Michigan, and Michigan’s “criminal abortion 

statute, cannot stand as relating to abortions in the first trimester of a pregnancy as authorized by 

the pregnant woman’s attending physician in exercise of his medical judgment.” Id at 527. The 

main argument in Bricker was whether someone who is not a licensed physician who performs an 

abortion can be held criminally liable. Id. The Court held that they could be liable. Id. “In light of 
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the declared public policy of this state and the changed circumstances resulting from federal 

constitutional doctrine elucidated in Roe and Doe, we construe § 14 of the penal code to mean that 

the prohibition of this section shall not apply to ‘miscarriages’ authorized by a pregnant woman’s 

attending physician in the exercise of his medical judgment; the effectuation of the decision to 

abortion is also left to the physician’s judgment; however, a physician may not cause a miscarriage 

after viability except where necessary, in his medical judgment to preserve the life or health of the 

mother.” Id at 529-30. Thus, Bricker did not establish that there was a separate and independent 

right to abortion in Michigan. Bricker simply stated that abortion was legal in Michigan in so far 

as the holding in Roe allowed. 

The next important case in Michigan abortion jurisprudence is Mahaffrey, 222 Mich. App. 

at 325. Mahaffrey is a case that was filed by the American Civil Liberties Union (“ACLU”) that 

involved a group of physicians, affiliated with Planned Parenthood, who were challenging the 

constitutionality of informed consent laws in Michigan. Id at 327. Mahaffrey, who is the named 

person in the suit, was a female city council woman in Detroit and was just one of the parties in 

the case. The answer to this question had to do in part with whether or not there was a separate 

right to abortion under the Michigan Constitution. The trial court in Mahaffrey had held that the 

Michigan Constitution guarantees a right to abortion that is “separate and distinct from the federal 

constitutional right to abortion.” Id at 329. However, the Michigan Court of Appeals reversed the 

trial court and said that “the right to privacy under the Michigan Constitution does not include the 

right to abortion.” Id at 346. 

Mahaffrey was then denied on appeal to the Supreme Court of Michigan, Mahaffrey v. 

Attorney General, 456 Mich. 948 (1998), which then permitted the decision from the Court of 

Appeals to stand. The very judge in the instant case was the counsel for the ACLU, who was 
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representing Planned Parenthood. Mahaffrey, 222 Mich. App. at 327. Therefore, she should be 

well aware of this case’s holding.  

 Plaintiffs argue in their Complaint that the Criminal Abortion Ban is a violation of the 

Michigan Constitution. Compl. ¶ 2. Plaintiffs go on to write that “[d]espite the Criminal Abortion 

Ban’s unconstitutionality, the Michigan Supreme Court has never addressed the Ban’s legality as 

a matter of Michigan law.” Compl. ¶ 3. Michigan Courts have analyzed the Criminal Abortion 

Ban with the state constitution. When the 1963 Michigan Constitution was drafted, which is the 

current version of the constitution in effect, abortion was a criminal offense. Mahaffrey, 222 Mich 

App at 335. Therefore, the drafters of the constitution did not intend to make abortion a right. “We 

must presume that the drafters of the 1963 constitution were aware of the statutory prohibition 

against abortion.” Id. In fact, “the 1963 constitution itself and the debates of the Constitutional 

Convention preceding the adoption of the constitution are silent regarding the question of abortion 

indicates that there was no intention of altering the existing law.” Id at 335-36. Further, the 

Michigan Court of Appeals stated that “[w]e believe that the addition of a fundamental right to 

abortion to the constitution ‘would have been such a marked change in the law as to elicit major 

debate among the delegates to the Constitutional Convention as well as the public at large.’” Id 

(quoting People v. Thompson, 424 Mich. 118, 129 (1985)). Therefore, abortion is clearly not a 

constitutional right under the Michigan Constitution. 

Less than ten (10) years after the 1963 state constitution was ratified by the people of 

Michigan, the people then rejected a ballot proposal in November of 1972 that would have 

amended the Michigan constitution to permit abortion. Id (quoting Bricker, 389 Mich. at 529). 

This referendum on abortion happened just weeks before Roe was decided in January of 1973. 

Bricker even mentions that the electorate was made up of substantially the same people in 1963 as 
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it was in 1972. Bricker, 389 Mich. at 529. The present situation is not dissimilar to the previous; 

we are facing yet another major abortion decision by United States Supreme Court. Instead of 

allowing the Court to make a decision, Governor Whitmer and Attorney General Nessel have 

instead decided to intervene politically to try to have a right recognized in Michigan that has never 

existed before.  

There is no right to abortion under the Michigan Constitution. Mahaffrey, 222 Mich. App. 

at 335. The only right to abortion that exists in Michigan is from the federal right that was created 

in Roe, and then upheld, because of the supremacy clause, in Michigan under Bricker. Id. 

Nonetheless, Bricker held that “criminal responsibility continues to attach to all abortions except 

those defined and exempted under Roe and Doe.” Id, quoting Bricker 389 Mich. at 531. 

 Notably, in Bricker, the Court said that it is the public policy of the state of Michigan to 

proscribe, or forbid, abortion. Id at 529. The Court went on to say that even though the public 

policy forbids abortion, Michigan must “be subordinated to Federal Constitutional requirements,” 

because of the Supremacy Clause. Id.  

 Plaintiffs are asking the Courts to read a right into the Michigan Constitution that has 

already been rejected by both the people of Michigan and its supreme court. Michigan has 

repeatedly wrestled with the question of whether to recognize a right to abortion, and each time 

has decided to decline such recognition. Reading such a right into the Michigan Constitution would 

be both at odds with past decisions and also dangerous to the women it would harm. 

II. This Court should dismiss this case as there is no dispute because the parties 

are not adverse.  
 

This Court lacks jurisdiction to resolve Plaintiffs’ complaint as the parties are not adverse. 

The United States Supreme Court has long recognized that if both sides want the same result, there  
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is no dispute, and in turn, the court lacks authority to adjudicate the case. See Moore v. Charlotte-

Mecklenburg Bd. Of Educ., 402 US 47, 47-48 (1971). 

The Michigan courts have adopted a similar framework as federal courts, and state that 

they have “the right to determine actual controversies arising between adverse litigants, duly 

instituted in courts of proper jurisdiction.” In re House of Representatives Request for Advisory 

Op Regarding Constitutionality of 2018 PA 368 & 369, 505 Mich. 884 (2019) (Clement, J, 

concurring). Therefore, in Michigan, if parties are seeking a declaratory judgment they must 

present “adverse interest[s]” that form an actual controversy. Associated Builders & Contractors 

v Dir of Consumer & Indus Servs, 475 Mich 117 (2005) (overruled on other grounds by Lansing 

Schs Educ Ass’n v. Lansing Bd of Educ., 487 Mich. 349 (2010). 

Under Michigan law, Attorney General Nessel must disqualify herself from this 

prosecution. Michigan law states that “a prosecuting attorney who determines himself or herself 

to be disqualified by reason of conflict of interest or who is otherwise unable to attend the duties 

of the office shall file with the Attorney General a petition requesting the appointment of a special 

prosecuting attorney. This imposes a mandatory duty on the prosecuting attorney.” MCL 

49.160(1). Though Attorney General Nessel is not operating in a traditional prosecutorial fashion 

in this case, she is still acting as the state’s top law enforcement official. There is a clear conflict 

of interest as she states that she will not be enforcing the Criminal Abortion Ban, which is in direct 

conflict with Michigan abortion law jurisprudence, and the will of the Michigan voters. A neutral 

party must be appointed to see that this law is defended as required under Michigan law.  

 In this case, the Plaintiffs want the Criminal Abortion Ban to be declared unconstitutional, 

while the Defendant Attorney General has stated that she will not defend or uphold the Criminal 

Abortion Ban while she is in office. This is so despite People v. Williams, a case where a defendant 
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was charged under the Criminal Abortion Ban, which was prosecuted after Attorney General 

Nessel took office. Therefore, there is no controversy because the law has been enforced by 

Attorney General Nessel during her tenure in office.  

III. The Judge Should Recuse Herself From This Case as She Has Been an Attorney 

for Planned Parenthood in the Past. 
 

The judge assigned this case, Judge Elizabeth Gleicher, must recuse herself as there is a 

serious risk of actual bias impacting due process rights. 

 Michigan Court Rules state that a judge should recuse himself or herself when, “based on 

objective and reasonable perceptions,” he or she “has either (i) a serious risk of actual bias 

impacting the due process rights of a party … or (ii) has failed to adhere to the appearance of 

impropriety standard.” MCR 2.003(C)(1)(b) (citations omitted).  

 In this case, Judge Gleicher, who used to be an attorney for the ACLU, has served as an 

attorney that challenged pro-life laws. Judge Gleicher represented Planned Parenthood while she 

was working for the ACLU. Mahaffey, 222 Mich. App. at 325; Doe v. Dep’t of Soc. Servs., 439 

Mich 650; UPI, Judge strikes down parental consent law (Aug. 5, 1992); and ACLU of Michigan, 

Federal Prisoner Almost Denied Reproductive Rights, CIVIL LIBERTIES NEWSLETTER, 

Winter 2001, at 7. Additionally, Judge Gleicher received the “Planned Parenthood Advocate 

Award” in 1998. Proposed Amici Curiae Brief of Right to Life of Michigan and the Michigan 

Catholic Conference, pg. 9-10. Most recently, Judge Gleicher has stated that she makes “yearly 

contributions to Planned Parenthood of Michigan.” Letter from Jerome W. Zimmer, Jr., Clerk of 

Mich. Court of Claims, to Counsel (Apr. 14, 2022); see Proposed Amici Curiae Brief of Right to 

Life of Michigan and the Michigan Catholic Conference, pg. 10. 
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 Judge Gleicher has multiple connections, as well as a long history of supporting, working, 

receiving awards from, and donating to Planned Parenthood throughout her career. This shows 

that Judge Gleicher has a clear and substantial bias in favor of Planned Parenthood. 

IV. A Woman’s Right to Education Does not Hinge on Whether or Not She Can 

Receive an Abortion. 
 

Abortion is not a tool for women’s empowerment. In fact, it is the opposite. A woman does 

not lose all of her rights, privileges, and hopes for the future simply by becoming pregnant. A 

woman’s worth is not tied to her empty womb. Motherhood is a gift. There are several major 

figures in recent American history that demonstrate how having children is not a barrier to success. 

One is the late Justice Ruth Bader Ginsburg. Justice Ginsburg went to law school and had a family 

as she was starting her legal career. Another is Justice Amy Coney Barrett, who mothers seven 

children while serving on our nation’s highest court. Both of these women did not let having a 

family slow them down. Instead, they used their experience as mothers to empower them in their 

legal careers. 

There are also more legal protections in place for women than there were in 1846, 1931, or 

1972. For one, there are now federal laws like Title IX that protect pregnant and parenting students’ 

rights. In 1972, the federal government codified Title IX of the Education Amendments of 1972, 

20 U.S.C § 1681 (“Title IX”), which is meant to protect women, including women who are 

pregnant or parenting. Title IX states that “(a) [n]o person in the United States shall, on the basis 

of sex, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any education program or activity receiving Federal financial assistance.” 20 

U.S.C § 1681. Title IX defines “educational institution” as “as public or private preschool, 

elementary, or secondary school, or any institution of vocation, professional, or higher  
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education…” 20 U.S.C § 1681. Title IX was written to ensure that women have their rights 

protected in educational settings, and do not face discrimination.  

Additional federal laws also exist to protect women, such as 34 C.F.A. § 1063.40, which 

states that, “[a] recipient of [Federal Financial Assistance] shall not apply any rule concerning a 

student’s actual or potential parental, family, or marital status which treats students differently on 

the basis of sex.” The statute goes on to say that “[a] recipient shall not discriminate against any 

student, or exclude any student from its education program or activity, including any class or 

extracurricular activity, on the basis of such student’s pregnancy, childbirth, false pregnancy, 

termination or pregnancy or recovery therefrom, unless the student requests voluntarily to 

participate in a separate portion of the program or activity of the recipient.” Both of these laws 

together ensure that pregnant women are protected by the law.  

Plaintiffs state in their complaint that “[t]he Criminal Abortion Ban deprives women of the 

full and equal enjoyment of public accommodations and services such as education, employment, 

and housing.” Compl. ¶ 153. Yet, their argument is undermined by these federal laws that are in 

place to protect women, including pregnant women, who are receiving an education. There may 

be questions about how these federal laws are being implemented. However, if there are concerns 

that women are not being protected equally under the law, then the existing law is the appropriate 

avenue to hold education officials accountable. 

Equality for women in an education setting is not a new problem. The Michigan Federal 

Court for the Eastern District of Michigan dealt with this issue when an alternative school for 

pregnant and parenting students received unequal treatment from other schools in Michigan. D.W. 

ex rel. Crosby v. Blanche Kelso Bruce Academy, 2013 WL5819619, *5 (Oct. 29, 2013) (E.D. 

Mich.). The Court held that alternative schools for pregnant and parenting students are “obligated 
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to provide an education program comparable to that offered to the non-pregnant/parenting 

students.” Id. This holding relied on Title IX, and determined that even though these women had 

a different situation than the students at other schools, Title IX guaranteed them a comparable 

education.  

SFLA has first-hand experience working with pregnant and parenting students, and has 

seen that people who are charged with running these education programs are not always following 

federal law. To be able to counter this injustice against women, SFLA started an initiative named 

“Standing With You.” The goal is to present young women with all of their options, especially 

those guaranteed  by law. SFLA has created the “Pregnant on Campus Bill of Rights” as part of 

this initiative. To ensure that pregnant and parenting students are never discriminated against, 

schools need to understand and communicate the following:  

1. Pregnant students cannot be barred from activities enjoyed by fellow students, 

including but not limited to: club memberships, academic programs, and intramural 

activities; 

2. A pregnant student should not be barred from utilizing campus housing and, upon 

birth of her child, should be permitted to make her own decision about off-campus 

housing; 

3. Pregnant students cannot have their academic or athletic scholarships revoked due 

to pregnancy or be subject to penalty regarding any other type of financial aid;  

4. Professors and other staff may not punish pregnant students as a result of medically 

necessary absence. Concession must be made to re-take tests and complete other 

assignments if necessary; 
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5. Instructors cannot penalize a student because of his or her parenting status; 

6. Recipients of scholarships, athletic or otherwise, are to be fully informed of their 

Title IX rights. Coaches or other school officials who fail to fully inform students 

are to be deemed negligent; 

7. Athletic directors or coaches may not bully students into abortions by threatening 

loss of future or present opportunity; 

8. Campus Title IX officers are responsible for ensuring this law is followed. Too 

often, Title IX coordinators are either complacent or complicit in violations; 

9. Student problems and concerns must be addressed in a timely manner to ensure an 

uninterrupted education; and 

10. Failure to provide these protections to students must be reported.  

The rights listed above are fundamental to ensuring that women are protected in an 

educational setting. Women should not be faced with the choice of either having an abortion or 

losing a scholarship. A scholarship might be the only reason that a woman was able to go to school 

at all in the first place. Instead, these women deserve compassion and empowerment to know what 

their federal civil rights are, and to stand up for themselves and their preborn child. 

V. This Court should set a briefing schedule for amici to file a motion to 

intervene. 
 

If Judge Gleicher declines to recuse herself from this case, and if the case is not dismissed 

for lack of jurisdiction or lack of case or controversy, amici SFLA respectfully request that the 

Court set a briefing schedule for them, and others, that would allow for the filing of motions to 

intervene as plaintiffs, defendants, or intervenors in support of neither party, and motions to 

disqualify under MCR 2.003. 
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CONCLUSION 

Government programs, such as education, are required to support pregnant and parenting 

students under Title IX. Plaintiffs’ argument that abortion is needed so that women can continue 

to receive an education and have access to various government programs is demonstrably false. 

Amici SFLA seeks to represent these women and ensure that they do not have their civil rights 

ignored just so a governor and attorney general seeking reelection can ensure the right to abortion 

is affirmed in their state for political purposes. 

 

Dated:  May ____, 2022 
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